
COMMONS AND RIGHTS OF WAY COMMITTEE

Application for the registration of land known as “The Humpty Dumps”, at 
Bowling Green Lane, Cirencester, Gloucestershire as a town or village green 

under Section 15(3) Of The Commons Act 2006

Report of the Head of Legal Services

1. Purpose of the Report

To consider the following application:

An application to register land known as “”The Humpty Dumps” at Bowling Green 

Lane, Cirencester, Gloucestershire as a new town or village green.

Application Land:

Land known as “The Humpty Dumps”, shown edged red on the plan attached to the 

Application and set out in Appendix 1.

Name of Applicant: Ms Anona Bright on behalf of the “Friends of the Humpty Dumps” 

(“FROTH”). 

Date of Application: 17 January 2013.



2. Recommendation

2.1 That the Application dated 17 January 2013 made by FROTH (“the Applicant”) 

for the registration of an area of land known as “The Humpty Dumps” at 

Bowling Green Lane, Cirencester, Gloucestershire (as shown edged red on 

the plan attached to the Application Appendix 1) as a town or village green 

pursuant to section 15(3) of the Commons Act 2006 should be REFUSED for 

the reasons set out in the Inspectors report attached at Appendix 2.

3. Statutory Authority

3.1 Section 15 of the Commons Act 2006 (“the Act”) provides for the amendment 

of the register of town or village greens maintained by the County Council as 

the Commons Registration Authority (“CRA”) where “any land becomes…a 

town or village green”. Any person may make an application to the CRA for 

the amendment of the register provided that the criteria set out in section 15 

of the Act for the establishment of a town or village green is met. The County 

Council as the CRA is obliged to consider any such application, duly made, in 

accordance with the relevant regulations and to register any land should that 

statutory criterion be met.

4. Report

4.1 Description

The area of land that is the subject of this application (“the Application”) is known as 

“The Humpty Dumps” at Bowling Green Lane, Cirencester, Gloucestershire 

(“Application Land”). The majority of the Application Land is owned by Piper 

Ventures Limited, who have objected to the Application (“the Objector”) and the 

small remainder of the Application Land is owned by Cirencester Town Council 

(“CTC”), who support the Application.  The Application Land owned by the Objector 

is irregular in shape and, is irregular in terms of topography. It extends to 

approximately 4.58 ha and is considered to be rough grazing land. 



The Application Land is situated in the North Western corner of a residential area 

known as “Bowling Green” to the North of Cirencester. A public footpath (Footpath 

No. 9) crosses the Application Land. Photographs showing the Application Land will 

be available during the presentation at the committee meeting.

4.2 General

Town or village greens are areas of land within defined settlements or geographical 

areas of land which are used for sports and recreational pastimes by the inhabitants 

of the neighbourhood or locality. A town or village green may be privately owned 

although in practice many are owned by the local district/parish council.

4.2.1 The Act sets out the legal criteria that is required for a town or village green to 

be registered. Section 15(3) of the Act (which this Application seeks to rely 

upon) sets out the test that needs to be met for an area of land to be 

registered as a town or village green. Each element of the test needs to be 
met for an application to be successful. 

Section 15(3) states: -

(a) A significant number of the inhabitants of any locality, or of any 
neighbourhood within a locality, indulged as of right in lawful sports and 
pastimes on the land for a period of at least 20 years; 

(b) They ceased to do so before the time of the application but after the 
commencement of this section; and 

(c) The application is made within the relevant period 



4.2.2 Statutory Test

 Significant Number

The term was defined in the case of R (McAlpine) v Staffordshire County 

Council (2002) Sullivan J said that “significant” did not mean a considerable or 

a substantial number.  It means that the number of people using the land in 

question in a qualifying manner has to have been sufficient to indicate to the 

landowner that the land has been in general use by the local community for 

informal recreation as a distinct from occasional use by individuals as 

trespassers.

It is not necessary for the recreational users to come predominately from the 

relevant locality or neighbourhood, nor is it necessary for there to be a spread 

of users coming from across the entirety of the claimed locality or 

neighbourhood. However, only recreational use by members of the public 

from the relevant locality or neighbourhood will contribute to the “significant 

number” test. That is, use by people that do not come from within the claimed 

locality or neighbourhood does not support an application for registration of a 

new town or village green and should be discounted to the extent that 

evidence of such use is adduced. The statutory test is clear that use must be 

by “a significant number of the inhabitants of any locality or of any 

neighbourhood within a locality” such components of the test must be read 

together.

 Inhabitants of any locality or of any neighbourhood within a locality

A locality must be an area recognised in law (e.g. parish boundary), as set out 

by Sullivan J in the case of Cheltenham Builders Limited v South 

Gloucestershire District. However a “neighbourhood” does not have to be 

legally recognised and may for example cover a housing estate. A 

neighbourhood cannot be just any area drawn on a map; it must have some 

degree of cohesiveness. Its boundaries must be ascertainable given that the 

effect of registration as a new town or village green is to confer upon the 

inhabitants of the locality or neighbourhood relied upon, general recreational 



rights.  It is therefore, necessary to be able to identify those who are 

possessed of the right to use the land and those post-registration users who 

continue to be trespassers against whom the landowner would be entitled to 

bring proceedings.  The CRA has to be satisfied that the area alleged to be a 

neighbourhood has a sufficient degree of cohesiveness in order to satisfy the 

test.

Case law has provided limited guidance on the approach to be adopted when 

considering whether or not an area meets the ‘neighbourhood threshold’. In 

Leeds Group Plc v Leeds City Council the High Court judge stated “It seems 

to me that the ‘cohesiveness’ point cannot in reality mean much more, in an 

urban context, than that a neighbourhood would normally be an area where 

people might reasonably regard themselves as living in the same portion or 

district of the town as opposed (say) to a disparate collection of pieces of 

residential development which had been ‘cobbled together’ just for the 

purposes of making a town or village green claim”.

Whether or not a claimed neighbourhood is a neighbourhood for the purposes 

of the statutory test is a matter to be assessed and determined by reference 

to the evidence produced in support of the existence of any claimed 

neighbourhood. There must be evidence of something that makes a claimed 

neighbourhood one that is sufficient to satisfy the requirements of the 

legislation rather than simply an area on a map around which an applicant has 

drawn a red line without any further explanation as to why it is said that the 

area so delineated is a neighbourhood. In order to establish that a 

neighbourhood exists it is necessary for an applicant to adduce evidence to 

demonstrate that it is and it clear that the cohesiveness test is still applicable.

 The term “as of right”

An applicant must show that the land has been used without force, stealth or 

permission from the landowner.



 Lawful sports and pastimes

The type of activity which historically has been accepted has had to be 

something more than a mere wandering as it is “lawful sports and pastimes” 

required to satisfy the test and not “exercise and recreation”. Types of activity 

include, playing games e.g. cricket/rounders, dog walking, fruit picking, bird 

watching etc.

 For a period of at least twenty years

Any 20 year period ending before the date of the application and after the 

commencement of section 15(3), provided that the application is made within 

the relevant period (in respect of this application this was 2 years from the 

cessation of use. N.B. since October 2013 and the introduction of the Growth 

and Infrastructure Act 2013 this period has been reduced to 1 year from 

cessation of use). 

4.2.3    Town and Village Green Procedure

The procedure which has to be followed  in respect of determining town and village 

green applications is set out in the relevant Regulations “The Commons 

(Registration of Town or Village Green) (Interim Arrangements) (England) 

Regulations 2007”.

With regards to this Application, the Applicant has applied to register the land under 

section 15(3) of the Act on the basis that a significant number of the inhabitants have 

indulged in lawful sports and recreational pastimes on the land for a period of at least 

20 years (which ceased before the making of their Application but the Application 

was made within the relevant period as set out under the Commons Act 2006). With 

regards to this Application the relevant period was 24 January 1991 to 23 January 

2011.



4.3 Application and Background

The Applicant submitted the Application to the CRA on the 17 January 2013. The 

Application was supported by statements of evidence from local residents. The 

evidence statements advised that the Application Land had been used for at least 20 

years for activities such as dog walking, walking, children playing etc.

The CRA advertised the Application in a local newspaper and by erecting site 

notices on 3 May 2013 with a six week consultation period running until 14 June 

2013 as required by The Commons (Registration of Town or Village Green) (Interim 

Arrangements) (England) Regulations 2007. 

The Commons Registration Authority (“CRA”) received an objection to the 

Application (from Piper Ventures Limited), who raised the issue of the Application 

being made ‘out of time’ as the Application was amended and re-submitted to the 

CRA on or after the 15 February 2013 and it was admitted by the Applicant that 

qualifying use of the Application Land ceased on 23 January 2011. In addition the 

Objector raised queries in relation the locality /neighbourhood which the Applicant 

sought to rely upon as this seemed to be an electoral ward and therefore not 

recognised for the purposes of the Act. The Objector clearly stated that the use of 

the land was for the grazing of cattle and sheep up until 2005 and that most public 

use of the land was of the public footpath crossing the Application Land. The land 

was farmed by Mr Henry Freeth from before 1991 until 1997. Mr Freeth was 

concerned about unauthorised persons straying off the public footpath and about 

walkers on the public footpath who did not keep their dogs on a lead, to which he 

frequently confronted people. The Application Land was then farmed by Mr 

Greenway from 1997 to 2005. Mr Greenway during this period erected signs asking 

for people to stick to the public footpath, challenged trespassers, objected to the 

opening of gates from adjoining properties on to the Application Land.

The CRA forwarded the objection material to the Applicant for consideration and 

comment. A period of liaison occurred between the CRA and the parties allowing 

them to address issues raised by each other and in order for the CRA to establish 

key information to assist with the determination of the Application.



As there was an impasse in the evidence placed before the CRA, the CRA 

considered that it would be prudent to instruct an independent Inspector to hear oral 

evidence from the parties to establish whether the Application satisfied the legal 

tests set out in section 15(3) of the Act.

4.4 Counsel’s Opinion

The CRA sought the Inspector’s opinion in respect of the objection to the Application 

being made out of time before proceeding to Inquiry. The Inspector provided on the 

26 March 2014 confirmation that the Application was made on the 17 January 2013 

accordingly, the minor amendments that were sought after this date did not 

invalidate the date the Application was made, as such the Application could proceed.

4.5 Pre-Inquiry Meeting

The CRA held a pre inquiry meeting on 7 July 2014 between the Applicant, Objector 

(and their legal representative), CTC and the appointed Inspector (Ms Rowena 

Meager of No.5 Chambers, Birmingham) to discuss any procedural issues and to set 

a date to hold the Inquiry.

4.6 Inquiry Meeting

The Inspector held a non-statutory Inquiry between the 17 – 21 November 2014 at 

Cotswold District Council offices, Cirencester. 

The Inspector dealt with a preliminary point, this related to the land within CTC’s 

ownership which formed part of the Application Land. The Inspector noted that the 

CTC’s land had historically been used as recreation land for members of the public 

and the name of the land recorded in the registered title is the “Humpty Dumps 

Recreation Ground”, the Inspector considered that the CTC land could not qualify for 

registration under the test as set out in S15(3) of the Commons Act 2006 as use by 

members of the public for recreation would clearly appear to be user “by right” and 

therefore not qualifying user for the purposes of the application (the principles of 

Barkas applied). This did not however, preclude CTC in voluntarily registering its 

land under s15(8) of the Act, should they so wish to do so.



The Inspector heard evidence from 15 witnesses on behalf of the Applicant and 7 

witnesses on behalf of the Landowner in addition to the written evidence that had 

been submitted by all parties.

The Inspector held a site visit on the  20 November 2014 with the County Council’s 

Senior Lawyer, Janet Smith, in attendance and representatives from both the parties. 

No evidence was heard during the site visit. The Inspector walked around the whole 

of the Application Land and in addition the Inspector ventured further along 

Monarch’s Way to see where footpath No.9 continued towards Baunton and also 

visited the water meadow on the other side of Monarch’s Way.

5.   Inspectors Report and Recommendation 

5.1 A copy of the Inspector’s report may be found at Appendix 2 and provides a 

detailed analysis of the evidence which was submitted at the Inquiry, together 

with all written submissions provided by the parties and those who spoke at 

the Inquiry.  The report also applies the relevant case law and legal tests in 

respect of the Inspector making her recommendations to the Committee.  

5.2 In testing all of the evidence at the Inquiry the Inspector has concluded that 

the relevant statutory criteria has not been satisfied in relation to the 

Application and that consequently no part of the Application Land should be 

registered as a town or village green.

5.3 The Inspector within her report states that the Application fails on the legal 

tests regarding neighbourhood at first instance and goes on to state that the 

use of the land for sports and recreational purposes is insufficient, as the 

Application Land is mostly used for thoroughfare or use akin to public rights of 

way use.

5.4      With regards to the Application meeting the statutory test for neighbourhood 

the Inspectors findings stated:-

Para 182.

“I shall begin this section by considering whether the claimed locality is a locality for



the purposes of the statutory test. The ward of Cirencester Stratton Whiteway was 

created by The District of Cotswold (Electoral Changes) Order which abolished all 

existing wards and came into force on 1 May 2003. It is clear, therefore, that the 

locality relied upon has not been in existence throughout the whole of the Application 

Period”.

Para 184.

“In this case it is clear that the electoral ward relied upon has not been in existence 

for the whole of the Application Period. Further, the ward boundaries are not 

determined by reference to any community of interest. As the two Councillors who 

spoke to the Inquiry impressed upon me, the ward boundaries are determined solely 

by reference to population. It is, essentially, a number crunching exercise and it has 

nothing to do with amenities for residents within the defined area…”

Para 185.

“It is my opinion that the claimed locality is not a locality for the purposes of the 

statutory test that I have to apply. Therefore, on that basis alone the Application 

fails.”

5.5  With regards to the Application meeting the statutory test for a ‘significant 

number’ of inhabitants using the land the Inspectors findings stated: -

Para 187.

“ The question whether there has been use by a ‘significant number’ of inhabitants 

can only be sensibly asked by reference to particular locality. Given that I have 

concluded the claimed locality is not a locality for section 15 purposes there is no 

qualifying locality by reference to which this question can be addressed...”

5.6 With regards to the Application meeting the statutory test for ‘lawful sports and 

pastimes on the land’ the Inspectors findings stated: -



Para 195.

“It is my view that use of the informal paths for any form of walking with or without 

dogs is likely to have created the impression of footpath type use, as is use of the 

land as a cut through on the way to Baunton, for example, or the water meadow on 

the other side of Monarch’s Way…in those circumstances the inference drawn 

should be of the less onerous right which is that of footpath type use. Therefore, any 

use that is footpath type use does not contribute to the qualifying use and must be 

discounted from the evidence base upon which the Application is to be decided”.

Para 196.

“Once the footpath use and footpath type use is discounted, together with any other 

use that must be discounted…I am not satisfied that the Applicant has discharged 

the burden of proof upon it to establish that there has been sufficient use…for lawful 

sports and pastimes on the Application Land for the entirety of the Application 

Period. The use I have heard evidence of (notwithstanding that I do not accept that it 

is use by inhabitants of a qualifying locality), minus the footpath type use, is in my 

view use that can best be described, for the most part, as occasional acts of 

trespass”.

6.  General Observations made by the Inspector in respect of the Application

6.1 The Inspector’s general impression of the Inquiry was that it was clear that in 

some cases that the Applicant’s witnesses had given too little thought to the 

answers they provided in their written evidence. For example, not a single 

witness had identified that the fact that Map A (forming part of the Application) 

did not delineate a locality, only the Application Land, not withstanding that 

the evidence questionnaire they had signed clearly stated that Map A clearly 

showed the claimed locality. The evidence relating to the claimed locality was 

to all intents and purposes non-existent and, therefore, wholly unsatisfactory. 

A large number of the Applicant’s witnesses identified recognisable facilities 

that were not within the claimed locality and that were not exclusive or 

particular to inhabitants of the claimed locality and it was clear that some 

witnesses had given the matter little thought at all. It was also considered that 



the evidence questionnaires could not be considered wholly independently 

made, given that advice in completing the questionnaires was very 

prescriptive, therefore the Inspector considered the evidence questionnaires 

with a considerable degree of circumspection as witnesses considered the 

evidence contained within the questionnaire to be accurate without properly 

scrutinising the content.

7. Inspectors Recommendation

7.1 Members are recommended to accept the report of the Inspector and to 

determine that the Application to register land known as “The Humpty Dumps” 

at Bowling Green Lane, Cirencester, Gloucestershire as a town or village 

green be REJECTED and no part of the Application Land be added to the 

Register of Town and Village Greens.

8. Background Evidence

8.1 Members may consider the background evidence in its entirety prior to this 

Committee Meeting, if required, by contacting the officer directly on the details 

below. The evidence will not be presented at the Committee Meeting given 

that this has already been heard and tested by the appointed Inspector at the 

inquiry and duly considered in her findings within her report as attached.

9.  Background Papers

 Application & supporting documentation

 Objection material

 Background information and all correspondence

 The Commons Act 2006

 The Commons (Registration of Town or Village Green) (Interim 

Arrangements) (England) Regulations 2007

 Ms Meager’s Report – sitting as the independent Inspector



10. Departmental Contact

Janet Smith – Senior Lawyer

Corporate Team

Legal Services

Tel: 01452 328726

Email: janet.smith@gloucestershire.gov.uk   

mailto:janet.smith@gloucestershire.gov.uk

